Office of Thrift Supervision, Treasury

(5) Expiration of approvals. If an asso-
ciation does not open a branch within
the time specified in the approval, and
the Director or his or her designee
finds that the association is not mak-
ing a good-faith effort to open the
branch promptly, the approval will be
deemed to have expired and the asso-
ciation will be required to reapply if it
wants to branch in that location.

(d) Federal preemption. This exercise
of the OTS’s authority is preemptive of
any state law purporting to address the
subject of branching by a Federal sav-
ings association.

[57 FR 12207, Apr. 9, 1992, as amended at 60
FR 66718, Dec. 26, 1995; 62 FR 64146, Dec. 4,
1997]

§556.13 Receipt of interest expressed
as a percentage of other income.

(a) With limited exceptions, Federal
savings associations lack the statutory
authority to acquire an equity interest
either in real estate or in a corpora-
tion. Accordingly, Federal savings as-
sociations cannot, as part of a loan
transaction, acquire an ownership in-
terest in the security property or in a
corporate borrower. The issue has aris-
en as to whether the receipt of a share
of the income generated by the secu-
rity property or of a corporate bor-
rower, or any similar participation
with the borrower in the loan project,
necessarily constitutes an unauthor-
ized acquisition of an equity interest.

(b) The Office has determined that
the receipt of such income or the right
to receive income should not be consid-
ered an equity interest if it in sub-
stance constitutes no more than a part
of the compensation received for the
use of the Federal savings association’s
funds. Accordingly, if the borrower has
an unconditional obligation to repay
the loan principal, and if a Federal sav-
ings association receives a substantial
payment of interest calculated periodi-
cally as a percentage of the outstand-
ing principal loan balance, it may re-
ceive additional interest calculated on
the basis of the income from or the ap-
preciation of the security property, the
income of a corporate borrower, or
some other measure of a venture’s suc-
cess. The means by which a Federal
savings association calculates its share
of the income is not a material consid-

§557.10

eration in determining whether the
share constitutes an equity interest in
the property.
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Subpart A—General

§557.1 What does this part do?

This part applies to the deposit ac-
tivities of savings associations. If you
are a federal savings association, sub-
part B of this part applies to your de-
posit activities. Subpart C of this part
applies to the deposit activities of all
federal and state-chartered savings as-
sociations.

Subpart B—Deposit Activities of
Federal Savings Associations

§557.10 What authorities govern the
issuance of deposit accounts by a
federal savings association?

A federal savings association (‘“‘you’’)
may raise funds through accounts and
may issue evidence of accounts under
section 5(b)(1) of the HOLA (12 U.S.C.
1464(b)(1)), your charter, and this part.
Additionally, 12 CFR parts 204 and 230
apply to your deposit activities.
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